“The system is broken
and everybody knows it.”

President Barack Obama
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“How is today’s science to benefit from the strict application

of a 20-year old legal document, which was written before Google,
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the iPhone, and the Prius, possibly created by the very scientists
whom it seeks to restrict from permanent residence?”
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LEGAL BRIEF

MAKING A CASE FOR
THE EXTRAORDINARY SCIENTIST
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ABSTRACT: The U.S. is currently lagging behind several
other countries in various scientific fields, yet the path
to permanent residence for individuals practicing these
professions is complex. As this Legal Brief explains, the
immigrant visa classification for individuals of extraordi-
nary ability is a vehicle that can be effectively used in
order to bring in the best and brightest minds from around
the world. However, the application of the legal standard
for petitions of extraordinary ability has been so subjec-
tive and restrictive that it has precluded many eligible
candidates from qualifying. Because of the inconsistent
and often arbitrary adjudication practices, many petitions
by deserving individuals have been denied or delayed.
The extraordinary ability classification should be used to
enhance our country’s ability to advance in science and
technology by attracting international talent, and immi-
gration reform should implement appropriate changes.
LEGAL BRIEF Page 381

An approach, which
would most effectively
serve the interests of
our country’s quest to
lead the world’s sci-
ence and technology
efforts, is to allow pro-
fessionals in these
fields an easier path
to immigration.

Whatever the final
result of this debate
may be, the current
state of the extraordi-
nary ability law pres-
ents a restrictive envi-
ronment that severely
limits immigration
options for interna-
tional scientists. If
we, as a nation, want
to maintain our posi-
tion of scientific lead-
ership in today’s
world, this must be
changed.
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LEGAL BRIEF
MAKING A CASE FOR

THE EXTRAORDINARY SCIENTIST

Rita Sostrin, Esq.

he National Science Foundation
Treports a growing concern about
the condition of U.S. education in sci-
ence, technology, engineering and
mathematics (STEM), stating that U.S.
students continue to slip behind their
international peers." A study recently
conducted by Rutgers, the State Uni-
versity of New Jersey, concluded that
science and technology firms are hav-
ing trouble attracting the best and the
brightest graduates to work for them.?
Foreign-born professionals, as well as
their children, are an important force
in advancing our science, education,
economy, and culture.® Yet, our current
immigration laws and policies make it
difficult to retain them on a permanent
basis because of restrictions on per-

manent residence. Qualifying for U.S.
permanent residence on the basis of
employment has turned into a mar-
athon which involves a combination
of skill, luck, endurance, and being in
the right job at the right time. So, by
erecting enough obstacles to ensure
that only a select number of individuals
reaches the finish line and receives the
coveted green card, our country has
been rejecting qualified professionals
in the fields that we desperately need
to fill, simply in the name of following
outdated laws and regulations.

The Immigration Act of 1990
(IMMACT90) has significantly changed
the immigration system by establishing
classifications of employment-based
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immigrant visas and placing a cap
on immigration.* The law, created 20
years ago, is still the controlling legisla-
tion for issuance of immigration bene-
fits. And, while 20 years may not seem
like a long time, it was a different world
back then. 1990 was the year when the
Cold War ended, Seinfeld hit the small
screen for the first time, and the cost
of a gallon of gas was $1.16.5 Much
has changed in the world since then,
but the system of granting permanent
residence has remained largely intact.

Current U.S. immigration laws do
acknowledge the importance of pro-
fessionals in certain fields or at cer-
tain educational levels in the nonim-
migrant context. For instance, holders
of the F-1 Optional Practical Training
who obtained a degree in a STEM field
are eligible for a 17-month extension
beyond the standard 12-month OPT.®
Holders of U.S.-issued advanced
degrees (master’s or above) qualify for
an additional set-aside of 20,000 H-1B
visas above and beyond the standard
H-1B annual cap of 65,000.” So, if we
recognize the need for these individ-
uals and their talents on a temporary
basis, why not offer them the ability to
remain in the U.S. to continue to con-
tribute to its advancement on a perma-
nent basis?

Sure, there is the PERM process that
puts an employee on a path to per-
manent residence, if the sponsoring
employer successfully demonstrates
to the Department of Labor that, after
extensive recruitment efforts, it was
unable to locate a minimally quali-
fied U.S. worker.® But, if the goal is to
ensure that we have the best and the
brightest at the helm, the PERM pro-
cess yields exactly the opposite result
by reducing the job requirements to
the bare minimum. Also, it commits
the foreign national to the sponsoring
employer, thereby limiting his employ-
ment options and, possibly, stunting
professional growth.

For these reasons, many scientists
choose to pursue permanent resi-
dence through the classification of
Alien of Extraordinary Ability.° Individ-
uals applying for immigrant visas as
aliens of extraordinary ability (EB-11)"
must show that they possess a level
of expertise indicating that the ben-
eficiary is one of that small percent-
age who have risen to the very top of
the field of endeavor.” This standard
is met by establishing the alien’s sus-
tained national or international acclaim
and that the alien’s achievements have
been recognized in the field of exper-
tise.’”? The petitioner, which can be
the foreign national or his employer,
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must either demonstrate that the alien
has won a major nationally or interna-
tionally recognized award,' such as a
Nobel Prize, or meet at least three of
ten enumerated criteria:'®

1. The alien has received
lesser nationally or inter-
nationally recognized
prizes or awards for
excellence in the field.
Citizenship and Immigra-
tion Services (USCIS)
often rejects prizes for
academic achievements,
fellowships and grant
funding, even if issued
by highly competitive
sources.

2. The alien is a member of
professional associations
that require outstand-
ing achievements of their
members, as judged by
recognized national or
international experts.
Membership in profes-
sional societies where
the only requirement is
good standing in the field
and payment of member-
ship dues will be rejected
by the USCIS. However,
membership in a soci-
ety such as the National

Academy of Sciences
would undoubtedly suf-
fice to meet this criterion,
as members are elected
in recognition of their dis-
tinguished and continu-
ing achievements in orig-
inal research.

Published material about
the alien’s work that has
appeared in professional
or major trade publi-
cations or other major
media. Mere citations of
the alien’s research arti-
cles will not adequately
address this point. Here,
it is important to demon-
strate that the articles
about the alien actually
discuss his or her work
and do not simply refer-
ence it.

The alien has partici-
pated, either individually
or on a panel, as a judge
of the work of others in
the field. Usually, serving
as a reviewer or editor of
professional journals will
meet this requirement.
The alien has made orig-
inal scientific or scholarly
contributions of major
significance in the field.

Rita Sostrin, Esq.
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6. The alien has authored

scholarly articles in the
field in professional or
major trade publications
or other major media.
The alien has displayed
his or her work at artis-
tic exhibitions or show-
cases. USCIS often
argues that, because this
criterion was designed
for the field of the arts, it
cannot be utilized by pro-
fessionals of other fields.
However, the author sub-
mits that scientists should
be able to meet it through
presentation of compa-
rable evidence if they
can show that they have
showcased their work
by lecturing or exhibiting
posters at professional
conferences.

The alien has performed
in a leading or critical
role for organizations or
establishments that have
a distinguished reputa-
tion. Service as chair-
person of a university
department would pro-
vide sufficient proof of
this criterion, assuming
that the university has

a distinguished reputa-
tion. Alternatively, where
an alien does not hold a
formal position of lead-
ership, it is important to
detail his role within the
distinguished organiza-
tion and show what spe-
cific contributions make
his presence critical.

9. The alien has com-
manded a high salary or
other remuneration for
services.

10. Commercial successes
of the alien. This could
be demonstrated by pat-
ents that are vyielding
commercial revenues.

The law also allows petitioners for this
classification to submit “comparable
evidence” to establish eligibility. Over-
all, the main advantage of utilizing the
extraordinary ability category is that the
“extraordinary” alien is not obligated
to hold an employment offer and may
self-petition. Beneficiaries must, how-
ever, demonstrate that they are plan-
ning to work in their field of expertise."

Over the years, there has been much
debate about whether meeting three
regulatory criteria is enough to qual-
ify as extraordinary, and several years
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back, USCIS issued a number of deci-
sions out of its Administrative Appeals
Office recognizing that it is, indeed,
sufficient.?® This legal standard has
been explained in detail in a district
court case which unequivocally con-
cluded that meeting three regulatory
criteria satisfies the burden of proof for
extraordinary ability. In Buletini v. INS,
the court stated:

Proof that an alien meets
three of the criteria of the
regulation is intended to con-
stitute evidence that the alien
has extraordinary ability.

It is an abuse of discretion
for an agency to deviate from
the criteria of its own regula-
tion. Once it is established
that the alien’s evidence is
sufficient to meet three of
the criteria listed in 8 CFR
§204.5(h)(3), the alien must
be deemed to have extraor-
dinary ability unless the INS
sets forth specific and sub-
stantiated reasons for its
finding that the alien, despite
having satisfied the criteria,
does not meet the extraordi-
nary ability standard.?!

This case was decided in 1994, and we
have since seen a number of conflict-
ing adjudications of this issue.

The issue of how to actually meet the
criteria has also been reviewed. For
instance, the courts agreed that it is
unnecessary to prove each regulatory
criterion through a showing of extraor-
dinary ability. In Muni v. INS, the Dis-
trict Court for the Northern District
of lllinois discussed the AAQO’s deci-
sion, which dismissed articles about
the beneficiary because they “did not
report anything of great significance.”??
The Muni court said:

[T]he INS gave short shrift to
the articles Muni submitted
to support his petition. These
articles do not establish that
Muni is one of the stars of
the NHL, but that is not the
applicable standard. Under
the INS’ own regulations,
all Muni need show is that
there is “published mate-
rial about [him] in profes-
sional or major trade pub-
lications or other major
media ...2

The Muni case follows the reasoning in
Racine v. INS, which criticized the leg-
acy INS has for not following its own
regulations. The Racine court held that
none of the articles about the benefi-
ciary said that he was “one of the best
in his field.” It said that “under the
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Act, he need not be one of the best, he
need be only one who is in that small
percentage at the top of his field.”
As for the articles about the alien, the
court said:

... [T]here is no require-
ment under the Act that
the articles need to state
that he is one of the best
or even that the articles
describe him at the top of
his field. The articles need
to demonstrate his work
within the field. The INS
has not only inserted a new
qualification ... , it has also
altered its own definition of
extraordinary ability ...%

This is a particularly relevant issue in
the field of sciences. While it is com-
mon to have articles with interviews
and photos of individuals of extraordi-
nary ability in the fields of arts, enter-
tainment, athletics and even business,
extraordinary scientists do not receive
similar treatment from the general pop-
ulation and remain largely unknown.

This was addressed even more clearly
in Buletini v. INS, providing a more
detailed explanation of how a person
can qualify as extraordinary:

The Director also augments
the fourth criterion of the reg-
ulation by requiring plaintiff
to demonstrate not only that
he participated as a judge of
the work of other doctors but
also that his participation on
the commission “required or
involved extraordinary abil-
ity”  The fourth criterion,
however, only requires evi-
dence that the alien partici-
pated as a judge of others in
his field; it does not include
a requirement that an alien
also demonstrate that such
participation was the result
of his having extraordinary
ability. Such a requirement
would be a circular exercise:
the criterion is designed to
serve as proof that plaintiff
is a doctor of extraordinary
ability; the Director’s require-
ment would mean that plain-
tiff must prove that he is a
doctor of extraordinary abil-
ity in order to prove that he
is a doctor of extraordinary
ability.

Most recently, the issue resurfaced
again after the controversial decision by
the United States Court of Appeals for
the Ninth Circuit, Kazarian v. USCIS.?"
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In this case, the court reversed its pre-
vious decision confirming that USCIS
may not unilaterally and arbitrarily
change regulations and qualifying cri-
teria. However, the case raised more
questions than it offered answers and
left practitioners and adjudicators won-
dering how exactly to apply the extraor-
dinary ability law. The unwelcome leg-
acy of this case is that, in addition to
meeting three regulatory criteria, a
qualitative analysis of the entire body
of evidence must now be conducted
to determine whether the alien meets
the level of sustained acclaim and rec-
ognition. And while Kazarian requires
this qualitative analysis, it provides no
guidance on how to conduct it. USCIS,
which subsequently issued a lengthy
Policy Memorandum?® discussing the
application of the case, offered no such
guidance either.

There is no question that the legal
standard of extraordinary ability is high.
However, according to all pre-Kazarian
laws and guidance, once the three cri-
teria were satisfied, sustained acclaim
was deemed established, which then
had to lead to a finding of extraordi-
nary ability. Thus, petitioners need not
demonstrate all three legal standards
(i.e., three regulatory criteria, plus sus-
tained national or international acclaim,
plus belonging to the small percent-

age at the top of the field). If the peti-
tioner meets the three criteria, then he
meets the level of national or interna-
tional acclaim, and thus belongs to the
small percentage at the top of the field.
Of course, meeting three regulatory
criteria is not the same as merely pre-
senting evidence toward three regula-
tory criteria, and the regulations estab-
lish appropriate safeguards to ensure
that only those who rise to the level
of extraordinary can meet three crite-
ria. However, once the three criteria
are successfully satisfied, the alien has
met the standard for extraordinary abil-
ity and should not be required to dem-
onstrate anything else.

The Kazarian court, however, dis-
agreed. It stated that while certain
evidence is “... not relevant to the
antecedent procedural question” of
whether Dr. Kazarian met the eviden-
tiary requirements of the regulations, it
“... might be relevant to the final merits
determination” (emphasis added). The
Court made similar statements in the
context of another regulatory criterion:
“[n]lothing ... suggests that whether
judging university dissertations counts
as evidence turns on which university
the judge is affiliated with. Again, while
the Administrative Appeals Office’s
(AAQ’s) analysis might be relevant to a
final merits determination, the AAO may
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not unilaterally impose a novel eviden-
tiary requirement” (emphasis added).?
Thus, according to this Court, provid-
ing evidence to satisfy the USCIS crite-
ria as a matter of an “antecedent pro-
cedural question” is one thing. Meeting
the criteria is another, and the Court is
silent about how to actually meet the
criteria, once the evidence has been
accepted for consideration.

The Kazarian court makes the follow-
ing statement about the general appli-
cation of the legal standard of extraor-
dinary ability:3°

If a petitioner has submit-
ted the requisite evidence,
USCIS determines whether
the evidence demonstrates
both a ‘level of expertise
indicating that the individ-
ual is one of that small per-
centage who have risen to
the very top of the]ir] field of
endeavor’ ..., and ‘that the
alien has sustained national
or international acclaim and
that his or her achievements
have been recognized in the
field of expertise.’

This contradicts the author’s reading
of the regulations. The petitioner does
not have to demonstrate both belong-

ing to the small percentage at the top of
the field and sustained acclaim. Dem-
onstrating one also demonstrates the
other, according to the regulations.
In fact, meeting three criteria demon-
strates sustained national or interna-
tional acclaim which, in turn, demon-
strates that the alien belongs to the
small percentage at the very top of the
field, which means the alien is extraor-
dinary. Kazarian ultimately brings us
back to the problem of “circular reason-
ing,” which was discussed and rejected
in the Buletini case.

The Kazarian debate is to be con-
tinued, ironing out the fine details of
extraordinary ability law. But, looking
at the big picture, how is today’s sci-
ence to benefit from the strict applica-
tion of a 20-year-old legal document,
which was written before Google, the
iPhone, and the Prius, possibly created
by the very scientists whom it seeks to
restrict from permanent residence?

An approach, which would most effec-
tively serve the interests of our coun-
try’s quest to lead the world’s science
and technology efforts, is to allow pro-
fessionals in these fields an easier path
to immigration. This could mean revis-
ing the restrictive position that is cur-
rently in place for adjudicating extraor-
dinary ability petitions. It could mean
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creating a new immigrant classifica-
tion for STEM professionals that would
enable them to spend their efforts on
scientific research instead of research-
ing immigration laws. Whatever the
final result of this debate may be, the
current state of the extraordinary ability
law presents a restrictive environment
that severely limits immigration options
for international scientists. If we, as a
nation, want to maintain our position of
scientific leadership in today’s world,
this must be changed.

Rita Sostrin, Esq.
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